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Roxanne Giedd

Deputy Attorney General
Attorney General’s Office
1302 Fast Highway 14, Suite 1
Pierre, 3D 57501

Todd Meierhenry

Danforth & Meierhenry LLP
315 S. Phillips Ave.
Sioux Falls, SD 57104

Frederick W. Addison, III
Munsch, Hardt, Kopf & Harr, PC
3800 Lincoln Plaza

500 N. Akard Street

ballas, TX 75201-6659

Robert L. Graham

Jenner & Block LLP
330 N. Wabash Ave.
Chicago, IL 60611

John H. Davidson
31275 Saginaw Avenue
Vermillion, 8D 57069

Sam E. Khoroosi

Khoroosi Law Office

300 N. Dakota Ave., Sulte 204
Sioux Falls, South Dakota 57104

Dear Counsel:

Enclosed please find a signed copy of the Protection Order and
Scheduling Order and Notice of Hearing and Certificate of



Service in the above matter.
Sincerely,
CM/W%M :
Charles D. McGuidan

Chief Deputy Attorney General

CbM/lde
Enc.

cc:  Lee McCahren



BEFCRE THE
BOARD OF MINERALS AND ENVIRONMENT
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

IN THE MATTER OF THE ADDITIONAL ) Permit #28.0701-EVIDENCE
EVIDENCE FOR PREVENTION OF )
STIGNIFICANT DETERICRATION (PSD) ) CERTIFICATE OF SERVICE
AIR QUALITY PERMIT APPLICATION OF)
HYPERTON ENERGY CENTER - HYPERTON)

}

REFINING LLC

The undersigned hereby certifies that a true and correct
copy of the Protection Order and seheduling Order and Notice of
Hearing in the above entitled matter was hand deliver upon:

Roxanne Giledd

Deputy Attorney General

Attorney General’s Office

1302 East Highway 14, Suite 1

Pierre, SD 57501

Counsel for Department of Environment and Natural Resources

and by first class U.S$. Postal Servicde Mail, postage pre-paid,
upon:

Todd Meierhenry

Meierhenry & Sargent LLP

315 S. Phillips Ave.

Sioux Falls, SD 57104

Counsel for Hyperion Resources LLC

Frederick W. Addison, III

Munsch, Hardt, Koph & Harr, PC
3800 Lincoln Plaza

500 N. Akard Street

Dallas, TX 75201-6659

Counsel for Hyperion Resources LLC



Robert L. Graham

Jenner & Block LLP

330 N. Wabash Ave.

Chicago, IL 60611

Counsel for Save Union County, Citizens Cpposed to Cil
Pollution and Sierra Club

John H. Davidson

c/o Robert L. Graham

Jenner & Block LLP

330 N. Wabash Ave.

Chicago, IL 60611

Counsel for Save Union County, Citizens Opposed to Cil
Pollution and Sierra Club

Sam E. Khoroosi

Khoroosi Law Office

300 N. Dakota Ave., Suite 204

Sicux Falls, South Dakota 57104

Attorneys for Citizens Opposed to OLil Pollution, Sdve Union
County and Sierra Club

Dated this d\af}day of March, 2011.

Charles D. McGu1gané§§§7V

Chief Deputy Attorn General

Counsel for the Board of Minerals
and Envirornient

Attorney General’s Office

1302 East Highway 14, Suite 1

Pierre, SD 57501

Phone: {605) 773-3215
F-Mail: charles.mcguigan@state.sd.us




|
|

BOARD OF MTNERALé AND ENVIRONMENT
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

STATE OF SOUTH DAKOTA
IN THE MATTER OF THE ADDITIONAL ) Permit #28.0701-PSD
EVIDENCE FOR PREVENTION OF )
SIGNIFICANT DCTERIORATION (PSD) AIR ) PROTECTION ORDER

QUALITY PERMIT APPLICATION OF
HYPERION ENERGY CENTER - HYPERION
REFINING LLC

On February 7, 2011, Hyperion Refining LLC filed a Motion for Protection of

Confidential Information to protect information r'eg?’:ding cost and energy efficiency of

|
combustion air preheaters. On February 14, 2011, Olitizens Opposed to Oil Pollution, Save Union
|
County and the Sierra Club filed Citizen’s Obj ectio?s and Response to Hyperion’s Motion for
|

Protection of Confidential Information urging that ti}le information not be held confidential or in
the alternative be released to the parties subject to t}i:;e March 30, 2009 Agreed Protective Order
Regarding Conﬁdentiality I[nformation and Documqlnts. The Department of Environment and

|
Natural Resources took no position on Hyperion’s r%pquest. A hearing was held by the Board on
Thursday, March 17, 2011, Lee M. McCabhren, Heaﬁng Chairman, presiding. Counsel for the

|

parties appeared in person and telephonically. Afteri hearing the arguments of the parties and
|
\
after consideration of the briefs and a review of the }‘ecord, it is hereby ORDERED as follows:

I
#
'

L Hyperion’s Motion for Protection of Conﬁd#ntial Information is GRANTED and the

information regarding cost and energy efficiency ofJ! combustion air preheaters is found by the

Board to be confidentia} pursuant to SDCL 34A—1-1¥4.



2. Citizens’ alternative request that the information be released to the parties subject
to the March 30, 2009 Agreed Protective Order Regarding Confidentiality Information and

Documents is GRANTED. i

3. Hvperion shall disclose the information regarding cost and energy efficiency of
combustion air preheaters to Citizens and all parties shall abide by the terms of the March 30,

2009 Agreed Protective Order Regarding Confidentiality Information and Documents.

!
|
- |
Dated this 21st day of March, 2011. i
|
|
|

o YV

LeeM. McCahren
| Hearing Chair
\Board of Minerals and Environment



BOARD OF MINERALS AND ENVIRONMENT . .
DEPARTI\IENT OF ENVIRONMENT AND NATURAL RESOURCES

s ghb - STATE OF SOUTH DAKOTA... o L v
IN THE MATTER OF THE ADDITIONAL ) . Permlt #28 07()1-PSD
EVIDENCE FOR PREVENTIONOF -~ + "y = 7 o» S
SIGNIFICANT DETERIQRATION (PSD) AIR ) SCHEDULING ORDER and NOTICE OF
QUALITY PERMIT APPLICATION OF HEARING
HYPERION ENERGY CENTER - HYPERION

REFINING LI.C

This matter returns to the Board of Minerals and Environment pursuant to an Order for
'Addltlonal Ev:dence under SDCL 1-26-34 issued by Sixth Judicial Circuit Court on June, 23,
2010 On February 16 2011 Hyperlon ﬁled a motlon for a schedulmg order On March 7 201 1,
Crtlzens Opposcd to 011 Pollutxon, Save Umon County and the Srerra Club ﬁied a Response to
Hyperion’s Motion for Scheduling Order and Motion for Entry of Schedulmg Order and on
March 15, 201 1 Hyperlon filed its Reply ‘which included a third alternative proposal fora
schedulrng order A hearmg on, the competmg proposals f@r a scheduhng order was held by the
Board on Thursday, March 17, 2011, Lee McCahren, Hearing Chairman presiding. Counsel for
the parties appeared in person and telephonicaily. After hearing the arguments of the parties and

after consideration of the briefs and a review of the record, it is hereby ORDERED as follows:

1. The parties shall adhere to the following schedule, which shall not be modified

except by leave of the Hearing Chairman for good cause shown:

DATE EVENT/ACTION
Match 17, 2011 Discovery begins.
May 2, 2011 Parties shall disclose lay witnesses
May 17,2011 Parties shall disclose expert witnesses




June 1, 2011 Intervention Deadline

July 1, 2011 Discovery must be complete.

July 8, 2011 Deadline for Dispositive Motions

2. FURTHER NOTICE IS HEREBY GIVEN that a contested case hearing in the
above-entitled matter is scheduled before the South Dakota Board of Minerals and Environment
on Monday, July 25, 2011, beginning at 10:00 a.m. CDT or as soon thereafler as counsel may
be heard, at the Matthew Training Center, Joe Foss Building, 523 East Capitol Ave., Pierre,
South Dakota.

This hearing concerns the issues raised (i) by Hyperion’s Construction Deadline
Extension Request for the Prevention of Significant Deterioration Permit #28.0701-PSD issued
to Hyperion Energy Center, and the DENR’s review and action regarding that Request (including
the DENR’s Statement of Basis, Draft Amended Permit, Response to Comments, and final
Proposed Amended Permit); (i) by the Order for Additional Evidence entered on June 23, 2010
by the Circuit Court for the Sixth Judicial Circuit in Jn the Matter of the Prevention of Significant
Deterioration (PSD) Air Quality Permit Application of Hyperion Energy Center- Hyperion
Refining LLC. Permit #28.0701-PSD, Civ. No. 09-400; and (iii) by the pleadings filed in this
matter, including the February 16, 2011 Petition for Contested Case filed by Hyperion Refining,

" LLC, and the responses thercto submitted by Intervenors Save Union County, Citizens Opposed
to Oil Pollution, and the Sierra Club.

The Board has the legal authority and jurisdiction to hold this hearing pursuant to the
provisions of SDCL Chs. 1-26 and 34A-1, the regulations contained in ARSD 74:09 and 74:36,
and the Order for Additional Evidence entered on June 23, 2010 by the Sixth Judicial Circuit in
In the Matter of the Prevention of Significant Deterioration (PSD) Air Quality Permit

Application of Hyperion Energy Center- Hyperion Refining LLC. Permit #28.070{-PSD, Civ.



No. 09-400.

The Board may grant, conditionally grant, or deny the application for an extension of the
construction deadline filed by Hyperion Refining LLC and any associated amendments to PSD
Permit #28.0701-PSD and may grant or deny the action requested by Petitioners, Intervenors or
DENR. This hearing is an adversary proceeding. Any party to the proceeding has the right to be
present and to be represented by an attorney. These and other due process rights may be

forfeited if they are not properly exercised at the hearing.

Dated this 2. {if_éz day of March, 2011.
By: Qé,; %Z//j; j

Lee M. McCahren
Hearing Chair
Board of Minerals and Environment




